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Wayfair Revenue Estimates 
Come Up Short

Introduction

Before the Supreme Court case South Dakota v. Wayfair was even 
a glimmer in a tax collector’s eye, states and a diverse array of 
special interests spent decades agitating for greater cross-bor-
der tax authority. In the process, there were grandiose claims 
that tens of billions of dollars in taxes were going uncollected. 
Thus, allowing states to collect tax on remote sales made by 
businesses with no physical presence in their borders was sup-
posed to allow them to generate huge new streams of revenue 
to patch state budgets. Reality hasn’t come close to matching 
this revenue dream.

In fact, the revenue that states are now expecting from their 
post-Wayfair tax laws is barely more than one-quarter as much 
as exuberant advocates claimed they could expect prior to the 
case. In state after state, when budget analysts were required to 
assess remote sales tax collection laws — and be held account-
able for them — revenue estimates came in at just a fraction of 
earlier claims. What was billed as a revenue tsunami has been 
little more than a ripple.
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Internet sales tax advocates 
spent years making claims 
that tens of billions in 
revenue was available if 
states were granted new 
tax power.

 In June of last year, the 
Supreme Court bowed 
to this pressure by 
greenlighting a South 
Dakota economic nexus 
law.

But official post-Wayfair 
revenue estimates are 
coming in at a mere fraction 
of those claims: roughly 
one-quarter as much as the 
highest projections.

Key Facts:



How We Got Here

The Supreme Court’s decision in Wayfair had far-reaching consequences. Before the Wayfair ruling in 
June 2018, states had to respect the precedent established in the 1992 case of Quill Corp. v. North Dakota, 
which said that a state could not force a business to collect its sales tax unless that business had a 
physical presence, or “nexus,” in their state—such as a storefront, warehouse, or full-time employees. 
But in Wayfair, the court threw out this precedent, opening the door for states to impose “economic 
nexus” taxes on any business that sells into the state, regardless of their location.

That’s had a significant effect on small businesses. Remote retailers that previously remitted sales taxes 
to a single jurisdiction (or none at all, if located in states without a general sales tax) were suddenly 
faced with the prospect of having to collect for hundreds or even thousands of the estimated 12,000 
jurisdictions nationwide. The added burden of implementing extensive compliance infrastructure 
throughout one’s small business has left many business owners in a tough position. 

Unsurprisingly, the expectation that small businesses stay up to date on the flurry of laws and regulatory 
pronouncements coming out following the Wayfair decision has left many business owners feeling left 
behind. A recent study by Intuit Quickbooks found that 52.8 percent of small business owners thought 
that managing sales tax for their business is either not at all clear or only somewhat clear. As many as 
one-fifth of small business owners reported feeling “very concerned” about the Wayfair decision, while 
nearly 30 percent should be concerned by don’t know it — they hadn’t even heard about it!

This is the climate that states have foisted upon small businesses around the country in a frantic grab at 
a perceived revenue gold mine. The only problem — that “gold mine” is not panning out as promised.

In Pursuit of An End to Quill

For years after the Supreme Court ruled in Quill Corp. v. North Dakota that businesses must have physical 
presence within a state to be liable for collecting and remitting sales taxes on purchases within the 
state, the so-called “Kill Quill” movement aimed to overturn this impediment to greater taxing powers. 
What started with efforts to pass a federal law blessing cross-border taxation tied to simplification 
efforts quickly morphed into “frontal assaults” on the precedent by states. To do so, they passed laws 
they knew to be unconstitutional under Quill with the express intent of taking litigation all the way to 
the Supreme Court.

South Dakota was far from the only state that drafted and passed an economic nexus law before the 
Wayfair decision affirmed the constitutionality of such laws — Indiana and North Dakota also did 
the same in 2017 alone. Other states came up with more creative workarounds to avoid the Quill 
precedent. Massachusetts and Ohio each imposed “cookie nexus” rules in the buildup to Wayfair, 
alleging that “cookies,” or information that websites store on devices to streamline the browsing 
experience, constituted “physical presence.” Though this argument was legally hollow and unlikely to 
pass constitutional muster, it illustrated the desperation that states felt to end Quill.

Why were states willing to peddle such frivolous legal arguments? The short answer is that they 
believed a jackpot of revenue was waiting on the other end of the tunnel if they could only find a way 
to force their way through. The National Conference of State Legislatures (NCSL) insisted that states 
were missing out on $25.9 billion in revenue in 2015 from sales where tax was not collected by the 
out-of-state business. The more cautious federal Government Accountability Office (GAO) suggested in 
late 2017 that states were missing out on anywhere between $8.5-13.4 billion in 2017 revenue.
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While these numbers may sound significant, they represent only a small fraction of state budgets. 
The GAO’s figures would represent between 0.44 percent and 0.69 percent of total FY 2017 state 
expenditures. The NCSL’s estimates are slightly more generous, yet still pale in comparison to state 
budgets as a whole, adding up to just 1.33 percent of state spending. In other words, the revenues that 
states stood to gain were minimal, even granting the wild claims of enormous amounts of untapped 
potential.

States nevertheless used these theoretical revenue loss estimates to claim that the increase in internet 
sales was contributing to erosion of the sales tax base, forcing upward pressure on rates. But there is a 
significantly greater culprit than online retail when it comes to state sales tax base erosion: exemption 
of services from the tax base. Today, the typical sales tax base is roughly 20 percent smaller than it 
was in 1970 — however, were services to be included as taxable, the sales tax base would actually be 11 
percent larger.

That’s not to say that the solution to states’ revenue woes is to rush headlong to tax services instead. 
Instead, it shows that the growth of online retail, while real and significant, is by no means the 
dominant factor in states’ challenges with their sales tax.

Nonetheless, many rushed to enforce new remote sales tax laws as soon as the Court made public its 
decision in the Wayfair case, with some holding special sessions to make economic nexus legislation 
enforceable in time for the holiday season. States such as Michigan and Wisconsin could not even wait 
for their legislatures to draft legislation enacting economic nexus laws, instead relying on administrative 
issuances to make these new tax rules a reality.  

Did this haste deliver the returns that were promised? The short answer: no.

The Wayfair Windfall Falls Short

Two major organizations produced state-by-state estimates that became some of the most commonly-
cited “lost revenue” estimates that advocates of overturning the Quill standard pointed to: the National 
Conference of State Legislatures (NCSL), and the federal Government Accountability Office (GAO). 
NCSL’s claims were based on the work of University of Tennessee professors William Fox, Donald 
Bruce, and LeAnn Luna from 2009, while the GAO released state-by-state data in November of 2017.1

By comparing authoritative estimates of revenue associated with new remote sales tax legislation to 
previous estimates of revenue available from NCSL and GAO, we can assess the initial accuracy of the 
pre-Wayfair projections upon which many states pinned their hopes.

NTUF was able to collect official revenue estimates from 32 different states that have come out after 
the Wayfair decision. These are estimates prepared by fiscal agencies, revenue commissioners, and 
other official sources that face some sort of public accountability for the accuracy of their numbers.

Not a single state met or exceeded NCSL’s revenue estimate. Only two of the 32 states met or exceeded 
the midline of the GAO’s range of estimates. On average, official estimates were about one quarter the 
amount that NCSL estimated (25.96 percent) and about half the amount that GAO estimated (49.85 
percent). The median official estimate was just 21.81 percent of NCSL’s projections and 46.75 percent 
of GAO’s.

1 Fox, Bruce and Luna did update their data in 2012 (estimating even higher amounts of lost revenue), but NCSL continued 
to use their 2009 estimates; thus, NTUF does as well.
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In these 32 states, NCSL projected a total of $19 billion in “missing revenue,” while the midline of 
GAO’s range of estimates predicted nearly $8.6 billion. In reality, official estimates have turned up just 
$3.627 billion. While $3.627 billion sounds like a lot of money in a vacuum, it is in fact a vanishingly 
small percentage of state revenues. It represents an average of just 0.7 percent of general fund revenue2, 
which amounts to little more than noise in the data in most states.

Though this paints a stark picture of spectacularly inaccurate revenue projections used to help justify 
seizing greater tax power, the reality is likely worse than the data in this paper shows. NCSL’s estimate 
was for 2015 revenue, while GAO’s was for 2017. Meanwhile, in order to be as conservative as possible, 
our research generally utilizes later-year data, which on average will show higher revenue due to 
economic growth and inflation. In fact, in the majority of states in our study, we utilize revenue 
estimates from 2020 or later. This will have the effect of significantly understating the true scale of 
NCSL’s and GAO’s inaccuracy.

Why Pre-Wayfair Estimates Were So Wrong

Naturally there is imprecision in any prediction for future revenue, but the numbers reported by NCSL 
and GAO were not only wrong, but in most cases not even close to what fiscal analysts have projected 
now that legislation is actually being implemented. With virtually every pre-Wayfair revenue estimate 
proving staggeringly inaccurate, the big question is: why?

Without getting into an exhaustive analysis of the methodology of the studies cited here, there are 
several factors that have contributed broadly to overexuberance on the part of lawmakers and activists 
about post-Wayfair tax revenue possibilities. The first is overestimating the growth in online retail.
It is true that internet sales have become far more commonplace over the past couple of decades, 

2 NTUF calculations based on state data.	
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How Far Off Were Online Sales Tax Revenue Projections?

Note: Each state’s official forecast is represented as a percentage of the 
average between the projections of the National Council of State Legisla-
tures and the Government Accountability Office. The lower the percent-
age, the less that a state can expect to bring in compared to pre-Wayfair 
revenue estimates. See Appendix 2 for full data.
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growing to roughly 10 percent of total retail sales at the end of 2018 compared to closer to 4 percent 
just ten years before. But to simply extrapolate this trend and assume that substantially all retail will 
be conducted remotely over the internet in the coming years is a grave misunderstanding. While 
online business is indeed growing substantially, retail trends are more suggestive of a convergence on 
a so-called “brick-and-click” model, where the most successful businesses blend physical outlets with 
robust online sales.

Take Amazon’s acquisition of Whole Foods, its building of book stores, or its experimentation with 
new technology at its Amazon Go convenience stores. In the world of traditional brick-and-mortar 
stores, look to Walmart’s 40 percent increase in e-commerce sales last year or its rapidly-expanding 
Walmart Marketplace, which offers small sellers a platform not unlike those of well-known purveyors 
of marketplace platforms like Amazon, eBay, or Etsy. Along with the strong performance of the retail 
sector as a whole in recent years, these anecdotes are an indication that traditional in-store retail is by 
no means on the road to extinction at the hands of the internet.

An additional factor that has tricked many lawmakers into overestimating the size of a post-Wayfair 
revenue boost is underestimating the extent to which sales tax was already required to be collected for 
many online sales even prior to the case being decided.

In June of 2018, the Census Bureau estimated that nearly 89 percent of retail sales still happened in 
brick-and-mortar stores. By virtue of benefiting from widespread physical presence in states, these 
stores were already required to collect sales tax. Of the remaining 11 percent of so-called “nonstore” 
sales, including internet retail and mail order houses, the GAO estimated that 80 percent of tax on such 
sales was already collectible under pre-Wayfair law.

This stands to reason, because the majority of online sales are conducted by businesses that either had 
legal obligations or agreements to collect tax for all of their sales even before Wayfair. That’s because 
the list of top 10 online retailers is dominated by companies like Amazon, Walmart, Apple, The Home 
Depot, Costco, and Macy’s that already had business models that required them to collect tax for their 
web sales. These companies alone represent more than 60 percent of e-commerce sales. In other 
words, the total universe of sales that were non-taxable prior to Wayfair and taxable after it is quite 
small, representing at most a few percent of retail commerce.

One additional factor, which in context is a reasonable one, is the fact that states pushing post-Wayfair 
tax rules have generally included a “safe harbor” provision ensuring that smaller businesses that lack 
a significant economic impact in the state are not required to collect tax. These provisions have the 
effect of reducing the revenue haul a state can expect since some portion of sales into the state would 
not have tax collected by the seller. However, it is worth noting that the administrative costs to states 
(and the compliance costs to small businesses) involved in collecting such revenue would be significant 
enough that the net result may not yield much additional revenue even if states eliminated a safe 
harbor.

Conclusion

The urgency that states felt to eliminate Quill, and the reasoning that a bare majority of the Court 
eventually concurred with in Wayfair, was based upon overblown and inaccurate estimates. The 
revenues that states based their hopes upon (themselves not all that significant relative to state budgets) 
have failed to materialize. 
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It is unfortunate, therefore, that states have been so reckless in their implementation of economic 
nexus taxes. Despite the apparent harm to small and medium-sized businesses that were unprepared 
to take on a massive new compliance burden, many states made quick implementation of economic 
nexus rules a top priority in order to capture as much revenue as possible. 

Now that revenue estimates are approaching reality, states with economic nexus laws should consider 
revisiting their laws to take the concerns of small businesses more seriously. And states considering 
new economic nexus laws should beware: the promised revenues may not deliver as expected.

About the Authors

Andrew Moylan and Andrew Wilford lead the Interstate Commerce Initiative at the National Taxpayers Union 
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State Official Revenue 
Estimate

Year Estimated 
For

Percentage 
of State 
Budget

NCSL/Fox 
Estimate

GAO Averaged 
Estimate

% of 
NCSL/
Fox Est.

% of GAO 
Estimate

Source

Arizona $85,000,000 FY 2021 0.74% $708,628,254 $241,500,000 12.00% 35.20% Fiscal note

Arkansas $35,388,909 FY 2021 0.49% $236,311,930 $146,000,000 14.98% 24.24% Fiscal note

California $476,000,000 FY 2020-2021 0.33% $4,159,667,947 $1,367,500,000 11.44% 34.81% Fiscal note

Colorado $43,850,000 FY 2019-2020 0.34% $352,563,574 $215,000,000 12.44% 20.40% Fiscal note

Florida $187,000,000 FY 2020-2021 0.52% $1,483,690,010 $622,000,000 12.60% 30.06% Fiscal note (bill died)

Georgia $142,900,000 FY 2021 0.57% $837,610,389 $299,500,000 17.06% 47.71% Fiscal note

Idaho $30,000,000 FY 2020 0.85% $103,120,482 $51,000,000 29.09% 58.82% Fiscal note

Illinois $200,000,000 Annually 0.52% $1,058,849,588 $504,500,000 18.89% 39.64% IL Commission 
on Government 
Forecasting and 
Accountability

Iowa $66,400,000 FY 2020 0.29% $398,817,708 $214,500,000 16.65% 30.96% Fiscal note

Kansas $33,100,000 FY 2021 0.45% $279,224,028 $141,500,000 11.85% 23.39% Fiscal note

Maine $36,200,000 FY 2019 0.96% $65,430,824 $34,500,000 55.33% 104.93% Governor's Budget

Maryland $100,000,000 FY 2020 0.54% $375,944,240 $208,500,000 26.60% 47.96% Comptroller's office

Michigan $225,000,000 FY 2019-2020 2.06% $288,954,339 $278,500,000 77.87% 80.79% Fiscal note

Minnesota $225,000,000 FY 2020-2021 0.96% $455,219,250 $169,000,000 49.43% 133.14% Budget commission 
forecast

Mississippi $75,000,000 Annually 1.34% $303,286,360 $106,500,000 24.73% 70.42% Revenue commissioner

Missouri $117,900,000 Calendar year 
2020

1.06% $430,191,928 $227,500,000 27.41% 51.82% Fiscal note

Nebraska $43,750,000 Annually 0.94% $118,052,068 $81,000,000 37.06% 54.01% Fiscal note 1

Nevada $23,000,000 Annually 0.53% $344,923,618 $110,500,000 6.67% 20.81% Taxation department

New Jersey $190,000,000 FY 2020 0.94% $413,390,425 $283,500,000 45.96% 67.02% State treasurer

New Mexico $43,000,000 FY 2020 0.57% $245,989,786 $74,000,000 17.48% 58.11% Fiscal note

New York $53,000,000 FY 2020 0.07% $1,766,968,251 $695,000,000 3.00% 7.63% Governor's budget

North Carolina $120,000,000 FY 2019 0.49% $436,517,492 $290,500,000 27.49% 41.31% Office of State Budget 
and Management, 
correspondence from 
March 11

Ohio $210,000,000 FY 2021 0.26% $628,613,189 $372,000,000 33.41% 56.45% Fiscal note

Oklahoma $20,500,000 FY 2020 0.34% $296,348,658 $192,500,000 6.92% 10.65% Fiscal note

Pennsylvania $215,900,000 FY 2019 0.61% $706,241,542 $296,000,000 30.57% 72.94% Independent Fiscal 
Office

Rhode Island $11,500,000 FY 2020 0.29% $70,436,458 $41,000,000 16.33% 28.05% Governor's office

South Carolina $74,400,000 Annually 0.83% $254,290,538 $162,500,000 29.26% 45.78% Revenue and Fiscal 
Affairs Office

Tennessee $83,163,200 FY 2020-2021 0.24% $748,480,889 $300,000,000 11.11% 27.72% Fiscal note

Utah $91,300,000 FY 2021 3.25% $180,658,961 $93,000,000 50.54% 98.17% Fiscal note

Virginia $175,000,000 FY 2021 0.78% $422,651,971 $243,000,000 41.41% 72.02% Fiscal note

Washington $74,214,000 FY 2021 0.29% $540,968,704 $375,500,000 13.72% 19.76% Fiscal note

Wisconsin $120,000,000 FY 2019-2020 0.70% $289,006,114 $155,000,000 41.52% 77.42% Legislative Fiscal Bureau

Total $3,627,466,109 $19,001,049,515 $8,592,500,000

Average 0.72% 25.96% 49.85%

Median 0.56% 21.81% 46.75%
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https://www.nmlegis.gov/Sessions/19%20Regular/firs/HB0006.PDF
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http://rfa.sc.gov/files/E-Commerce%20Estimates%20after%20Wayfair%20Decision%20with%20footer%20updated%20through%20Oct%2010%202018.pdf
http://www.capitol.tn.gov/Bills/111/Fiscal/FM1349.pdf
https://le.utah.gov/lfa/fnotes/2018S2/SB2001.fn.htm
https://lis.virginia.gov/cgi-bin/legp604.exe?191+oth+SB1083F161+PDF
https://fortress.wa.gov/ofm/fnspublic/FNSPublicSearch/Search/5581/66
http://docs.legis.wisconsin.gov/misc/lfb/misc/165_south_dakota_v_wayfair_inc_sales_and_use_tax_collections_on_remote_sales_7_2_18.pdf


Appendix 2
State Official revenue estimate as percentage 

of NCSL/GAO projections

Arizona 17.89%

Arkansas 18.51%

California 17.22%

Colorado 15.45%

Florida 17.76%

Georgia 25.13%

Idaho 38.93%

Illinois 25.59%

Iowa 21.65%

Kansas 15.73%

Maine 2.45%

Maryland 34.22%

Michigan 79.40%

Minnesota 72.09%

Mississippi 36.60%

Missouri 35.85%

Nebraska 43.96%

Nevada 10.10% 

New Jersey 54.53%

New Mexico 26.88%

New York 4.31%

North Carolina 33.01%

Ohio 41.97%

Oklahoma 8.39%

Pennsylvania 43.08%

Rhode Island 20.64%

South Carolina 35.70%

Tennessee 15.86%

Utah 66.73%

Virginia 52.58%

Washington 16.20%

Wisconsin 54.05%

2019 National Taxpayers Union Foundation
122 C Street NW, Suite 650, Washington, DC 20001
ntuf@ntu.org


